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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
• Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)13 Responsive to communication(s) filed on 26 February 2007 . 
2a)M This action is FINAL. 2b)D This action is non-final. 

* 3)D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) M Claim(s) ± is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) M Claim(s) 1 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

A request for continued examination under 37 CFR 1 .1 14 was filed in this application 
after appeal to the Board of Patent Appeals and Interferences, but prior to a decision on the 
appeal. Since this application is eligible for continued examination under 37 CFR 1.114 and the 
fee set forth in 37 CFR 1.17(e) has been timely paid, the appeal has been withdrawn pursuant 
to 37 CFR 1.1 14 and prosecution in this application has been reopened pursuant to 37 CFR 
1.114. Applicant's submission filed on February 26, 2007 has been entered. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claim 1 remains rejected under 35 U.S.C. 102(b) as being anticipated by the European 
Plant Breeder's Right (PBR) application number 011850 published on February 15, 2002, more 
than one year prior to the filing date of the instant application in view of Applicant's admission 
that the instant cultivar was first sold in August 2002 at a flower auction in the Netherlands 
(reply dated January 24, 2005, page 3 and reply dated October 5, 2005, page 1) and the Royal 
Horticultural Society (RHS) Dictionary of Gardening 1992, vol. 1 describing how to asexually 
propagate a chrysanthemum plant. 
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Applicant's arguments filed February 26, 2006 have been fully considered but they are 
not persuasive. 

Applicant argues that the Examiner seems to take the view that the sale of the flower 
abroad alone supports the rejection under 35 USC 102. 

This argument is not found persuasive because the rejection is based on the European 
PBR application published more than one year prior to the filing date of this plant application in 
view of Applicant's admission that the instant cultivar was first sold in August 2002 and the RHS 
Dictionary of Gardening describing how to asexually reproduce a chrysanthemum plant. The 
foreign sale must not be an obscure, solitary occurrence that would go unnoticed by those 
skilled in the art. As described in the Office Action dated August 25, 2005 on page 2, almost Y* 
of the total export market of The Netherlands in 2002 consisted of flowers and plants sold at 
Dutch auctions. The fact remains that the foreign sale occurred at the flower auction and it was 
not an obscure, solitary occurrence that would go unnoticed by a skilled artisan. 

Applicant argues that the PBR application contained a photograph of the instant cultivar 
and the public would not have recognized the instant cultivar because at the same time 
'Orinoco 1 (USPP 14,338) with similar flower coloration was available to the public. 

This argument is not found persuasive because in the specification dated February 23, 
2004, there appears to be a difference between the instant cultivar and 'Orinoco'. The 
difference between 'Orinoco 1 is that 'Orinoco 1 has larger flowers, fewer numbers of 
inflorescences per stem and larger number of ray florets when compared to the instant cultivar. 
One of ordinary skill in the art would have been able to distinguish between the instant cultivar 
and 'Orinoco'. 

Applicant argues that the PBR document is not notice to the public that the variety can 
be commercially purchased. 
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This argument is not found persuasive because as stated in the previous Office Action 
dated August 25, 2005 on pages 3-4, the PBR document list the breeder "Chrysanthemum 
Breeders Association N.V." For example, by searching the Internet for "Chrysanthemum 
Breeders Association" (CBA) at < http://www.cba-nb.nl/index < cfm?act=Agenten.default > the 
address and phone number is listed. A person of ordinary skill in the art could have contacted 
CBA by phone or mail and check the availability of the instant plant and/or where to purchase 
the plant. Then one of ordinary skill in the art would have known how to propagate the instant 
plant by the various methods of asexual propagation as described in the RHS Dictionary of 
Gardening on pages 612-618. 

For the reasons outlined above and in the previous Office action, the rejection is deemed 
proper and is maintained. 

Conclusion 

No claim is allowed. 

All claims are drawn to the same invention claimed in the application prior to the entry of 
the submission under 37 CFR 1.114 and could have been finally rejected on the grounds and 
art of record in the next Office action if they had been entered in the application prior to entry 
under 37 CFR 1.114. Accordingly, THIS ACTION IS MADE FINAL even though it is a first 
action after the filing of a request for continued examination and the submission under 37 CFR 
1.114. See MPEP § 706.07(b). Applicant is reminded of the extension of time policy as set 
forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
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MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 CFR 
1.136(a) will be calculated from the mailing date of the advisory action. In no event, however, 
will the statutory period for reply expire later than SIX MONTHS from the mailing date of this 
final action. 



Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to June Hwu whose telephone number is (571) 272-0977. The Examiner 
can normally be reached Monday through Thursday from 6:00 a.m. to 4:30 p.m. 

If attempts to reach the Examiner by telephone are unsuccessful, the Examiner's 
supervisor, Anne Marie Grunberg, can be reached on (571) 272-0975. The fax number for the 
organization where this application or proceeding is assigned is (571) 273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you 
would like assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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